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DETAILED ACTION 

This is the initial Office action based on the 10/574287 application filed 
03/31/2006. 



Priority 

The filing date of the priority document (FRANCE 03 1 1883) has been perfected 
by the Applicant. The priority document has been certified and an English translation of 
the document has been provided. See 37 CFR 1 .55(a)(3). 



Specification 

The specification has not been checked to the extent necessary to determine the 
presence of all possible minor errors. Applicant's cooperation is requested in correcting 
any errors of which applicant may become aware in the specification. 



Response to Amendment 

The amendment(s) filed 07/31/2009 by Applicant have been considered by 
Examiner. Claims 12-28 are currently pending. Examiner acknowledges amended 
claim(s) 12, 19, 20 and 21 and cancelled claim(s) 1-11. The previous rejection(s) of 
claim(s) are withdrawn. The following new ground(s) of rejection(s) are set forth below: 



Claim Rejections - 35 USC § 101 
35 U.S.C. 101 reads as follows: 
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Whoever invents or discovers any new and useful process, machine, manufacture, or composition of 
matter, or any new and useful improvement thereof, may obtain a patent therefor, subject to the 
conditions and requirements of this title. 

Claims 12-28 are rejected under 35 U.S.C. 101 because the claimed invention is 
directed to non-statutory subject matter. Claim 12 positively recites limitations that 
overlap statutory classes. In this case, the applicant has positively recited a method 
and an apparatus in the same claim. See MPEP 2173.05(p) II. The Examiner notes that 
claim 12 appears to be drawn to two different statutory classes, specifically the product 
as recited in claim 12 and an apparent method step of using the product "wherein the 
instants of impact are taken into account for calibrating in time dynamic measurement of 
the distance between shoes". The Examiner notes that a single claim may be drawn to 
only a single statutory class, therefore, claim 12 is director to non-statutory subject 
matter. 



Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1 , 148 
USPQ 459 (1966), that are applied for establishing a background for determining 
obviousness under 35 U.S.C. 103(a) are summarized as follows: 

1 . Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and the claims at issue. 
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3. Resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in the application indicating 
obviousness or nonobviousness. 

Claims 12-20 and 22-28 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over US 5807283 to Ng in view of US 7174277 B2 to Vock et al. 
(hereinafter "Vock"). 

Regarding claims 12-20 and 22-28 Ng discloses a stride monitoring device, 
comprising a first shoe including at least a magnetic mass and a second shoe including 
at least magnetometer configured to measure a magnetic field produced by the 
magnetic mass in the first shoe and to output magnetic field signals based on the 
measured magnetic field produced by the magnetic mass in the first shoe, where the 
magnetic field signals can be processed to determine stride parameter (col. 2, II. 14-25). 
Ng discloses where the magnetic mass is a permanent magnet (30). Ng discloses 
where the second shoe comprises electronic means (100) for processing the magnetic 
field signals, where the electronic means comprises means for transmitting (130) a 
signal output by the electronic means. Ng discloses portable means for receiving the 
signal transmitted by the transmission means and for displaying data representative of 
the signal (col. 1, II. 38-41). Ng discloses calibration means for performing a calibration 
in time of the dynamic measurement of the distance between shoes based on the 
instants of impact (col. 2, II. 34-36). Ng discloses means for determining, based on the 
calibration, instants at which the magnetic field signals are to be processed (col. 2, II. 
44-52). Ng discloses where the electronic processing means calculate a time difference 
between consecutive impact times and calculate a stride based on the time difference 
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(col. 2, II. 44-52). Ng discloses the claimed invention as set forth and cited above 
including means for receiving data means for receiving data (160), electronic data 
processing means for processing data (180), the electronic data processing means 
including a memory ("stored" col. 3, II. 10) and means for displaying (190). Ng discloses 
a calibration unit configured to calibrate the signal transmitted by the transmission 
means, as a function of stride length and magnetic characteristics of the shoes, a stride 
length estimating algorithm, an algorithm to estimate the stride speed ("a stored 
program device means is used to analyze the data to yield information about the 
distance traversed and the speed of relative motion between the magnet and the 
sensor" abstract, II. 11-14; also see, col. 2, II. 34-36 and col. 2, II. 44-67), where the 
stride length estimating algorithm uses a measurement of a variation in magnetic field 
resulting from movement of the magnetic mass (col. 2, II. 22-25). It would have been 
obvious to one having ordinary skill in the art at the time the invention was made to 
construct the assembly of Ng with a plurality of magnetometers, since it has been held 
that mere duplication of the essential working parts of a device involves only routine skill 
in the art. St. Regis Paper Co. v. Bemis Co., 193 USPQ 8. 

Ng discloses the claimed invention as set forth and cited above except for where 
the second shoe further includes at least one accelerometer via electronic processing 
means, where the second shoe comprises electronic means for processing the 
acceleration signal, means for controlling inputs, an algorithm to calibrate the signal 
transmitted by the transmission means as a function of the parameters input by the user 
and where the calibration means performs the calibration based on the acceleration 
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signals output by the accelerometer, where the calibration means perform the 
calibration based on the acceleration signals output by the accelerometer. 

Vock teaches in Figure 37 a shoe (484) that comprises at least one 
accelerometer ("has an accelerometer" col. 41 , II. 1). The accelerometer of Vock is 
capable of measuring an acceleration and to output acceleration signals based on the 
measured acceleration ("transmits travel or acceleration data" col. 41 , II. 8), and the 
accelerometer is further configured to output acceleration signals that enable 
determining instants of impact of the second shoe via electronic processing means 
("sensing two 'impacts'" col. 41 , II. 35), and where the instants of impact are taken into 
account for calibration in time a dynamic measurement of a distance between shoes. 
Vock discloses where the second shoe may also include a plurality of accelerometers 
("Additional accelerometers in MMD 524" col. 44, II. 38-39). Vock teaches where the 
shoe comprises electronic means (482) for processing the acceleration signal (col. 42, 
II. 22-23). Vock teaches means for controlling inputs (26), an algorithm to calibrate the 
signal transmitted by the transmission means as a function of the parameters input by 
the user (para. 194, II. 7) and where the calibration means performs the calibration 
based on the acceleration signals output by the accelerometer, where the calibration 
means perform the calibration based on the acceleration signals output by the 
accelerometer (para. 296). 

The claimed limitations including, an accelerometer configured to measure an 
acceleration and to output acceleration signals based on the measured accelerations, 
and the accelerometer is further configured to output acceleration signals that enable 
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determining instants of impact of the second shoe, and where the instants of impact are 
taken into account for calibration in time a dynamic measurement of distance between 
shoes, have been thoroughly considered by the Examiner and are deemed statements 
of intended use. With regard the statement of intended use and other functional 
statements, they do not impose any structural limitations on the claims distinguishable 
over Vock which is capable of being used as claimed if one so desires to do so. In re 
Casey, 152 USPQ 235 (CCPA 1967) and In re Otto, 136 USPQ 458, 459 (CCPA 1963). 
Furthermore, the law of anticipation does not require that the reference "teach" what the 
subject patent teaches, but rather it is only necessary that the claims under attack "read 
on" something in the reference. Kalman v. Kimberly Clark Corp., 218 USPQ 781 (CCPA 
1983). Furthermore, the manner in which a device is intended to be employed does not 
differentiate the claimed apparatus from prior art apparatus satisfying the claimed 
structural limitations. Ex parte Masham, 2 USPQ2d 1647 (1987). 

One having an ordinary skill in the art at the time the invention was made would 
have found it obvious to modify the second shoe of Ng to include the accelerometer of 
Vock because Vock teaches that such modification would be an advantage over the 
prior art because prior art does not automatically calculate speed and distance with the 
accelerometer as taught by Vock at col. 42, II. 62 to col. 44, II. 5. Furthermore, one 
having an ordinary skill in the art at the time the invention was made would have found it 
obvious to include each of the first and second with at least one magnetic mass, 
measurement means, electronic means and magnetometer of Ng and at least one 
accelerometer of Vock because such modification is simply a mere duplication of parts 
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which involves only routine skill in the art. St. Regis Paper Co. v. Bemis Co., 193 USPQ 
8. Such modification would simply provide two shoes, specifically a first and second 
shoe provided the same function of the single shoe of Ng in view of Vock. Therefore, a 
skilled artisan would have found the combination of Ng and Vock. 

Claim 21 rejected under 35 U.S.C. 103(a) as being unpatentable over US 
5807283 to Ng in view of US 7174277 B2 to Vock et al. (hereinafter "Vock") as applied 
to claim 20 above, and further in view of US 20050245839 A1 to Stivoric et al. 
(hereinafter "Stivoric"). 

Regarding claim 21 , Ng in view of Vock discloses where the calibration unit is 
configured to determine a direct correspondence between the measured signal and the 
stride length (col. 2, II. 34-36) and the claimed limitations as set forth and cited above 
except for where the calibration unit is configured to determine a mathematical 
calibration law by a polynomial regression. 

Stivoric is a reference that teaches a device that collects data from a sensor and 
includes a polynomial regression equation (para. 216). One having an ordinary skill in 
the art at the time the invention was made would have found it obvious to modify the 
calibration unit of Ng in view of Vock to include the polynomial regression equation of 
Stivoric as Stivoric teaches at paragraph 216 that the polynomial regression provides an 
estimate of the output of the parameter of interest. Therefore, a skilled artisan would 
have found the combination of references obvious. 
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Response to Arguments 

Applicant's arguments filed 07/31/2009, with respect to the rejection(s) of 
claim(s) 12-28 under 35 U.S.C. 103 as unpatentable over JP-2002-337930 in view of 
US 2007/01 1 1753 in view of Vock et al and in view of US 7188439 to DiBenedetto et al 
have been fully considered. The rejection the claims 12-28 over the primary reference of 
JP-2002-337930 and the secondary reference of DiBenedetto have been withdrawn. 
The rejections of the claims over the secondary reference of US 2007/01 1 1 753 to Vock 
et al are maintained. The rejections of the claims in view of Vock et al in the previous 
Office action (03/02/2009) were not explicitly argued by the Applicant. 



Conclusion 

The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. 



Contact Information 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to SEAN P. DOUGHERTY whose telephone number is 
(571)270-5044. The examiner can normally be reached on Monday-Friday, 9am- 
5:30pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Max Hindenburg can be reached on (571) 272-4726. The fax phone 
number for the organization where this application or proceeding is assigned is 571- 
273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 



/Sean P. Dougherty/ 
Examiner, Art Unit 3736 

/Max Hindenburg/ 

Supervisory Patent Examiner, Art Unit 3736 



